DEPARTMENT OF LAND AND NATURAL RESOURCES

Adoption of Chapter 13-107
Hawai i Adm ni strative Rul es

May 15, 1997
1. Chapter 107 of Title 13, Hawaii Adm nistrative

Rul es, entitled "Threatened and Endangered Plants" is
adopted to read as foll ows:



"HAWAI | ADM NI STRATI VE RULES
TI TLE 13
DEPARTMENT OF LAND AND NATURAL RESOURCES
SUBTI TLE 5
FORESTRY AND W LDLI FE
PART 1

FORESTRY

CHAPTER 107

THREATENED AND ENDANGERED PLANTS

§13-107-1 Pur pose

§13-107-2 Definitions

§13-107-3 Prohibited activities

§13-107-4 Li censes

§13-107-5 Transfer of plants by |icensees
§13-107-6 Comrer ci al -use pl ant speci es
§13-107-7 Compliance with | aws

§13-107-8 Penal ty

§13-107-9 Exenpti on

Hi storical Note: Chapter 13-107, Hawaii
Adm ni strative Rules, is based substantially upon
Chapter 13-124, Hawaii Adm nistrative Rules of the
Division of Forestry and Wldlife, Departnment of Land
and Natural Resources. [Eff 8/10/53; am 10/ 10/55; am
3/ 28/ 58 and ren Regul ation 6; am 9/8/73; am 3/22/82 R ]

§13-107-1 Purpose. The purpose of this chapter
is to conserve, nanage, protect, and enhance native
endangered and threatened plants. [Eff ] (Aut h:

HRS §§195D- 3, 195D-4, 195D-6) (Inp: §§195D- 3, 195D 4,
195D 6, 50 CFR §§17.12)



§13-107-2 Definitions. As used in this chapter
unl ess the context requires otherw se:

"Acci dental or non-negligent death" neans death of
pl ants which occurs despite the reasonable care of the
pl ant possessor;

"Aut hori zed representative" neans the
adm ni strator, foresters, botanists, conservation
enforcenment officers, or other persons wthin the
departnent authorized by the board to act for the
boar d;

"Board" neans the board of [and and natural
resour ces;

"Commerci al use" neans the transfer of a plant by
a party or their agent for any fee, charge, or other
conpensati on.

"Commer ci al -use pl ants" neans garden-grown stocks
(not wild-collected), belonging to a threatened or
endanger ed speci es whi ch have been approved by the
departnent for commercial use.

"Controlled environnent" neans a habitat,
excl udi ng the endangered and threatened species wld
popul ation habitat, which is horticulturally
mani pul ated for the purpose of growi ng and producing
of fspring of select species;

"Cul tivated plants" nmeans propagul es or plants
germ nated from garden-grown stock as well as fromwld
popul ati ons and grown or cared for in a controlled
envi ronnent ;

"Cul tural use" nmeans use of plants for traditional
native Hawaiian practices;

"Departnent” neans the departnent of |and and
nat ural resources;

"Educational use" nmeans use of plants or plant
parts for display purposes to aid in education about
t hat pl ant;

"Endangered plants" means all species, subspecies,
or sub-popul ations of plants that have been officially
listed as endangered by the State of Hawaii, including
those taxa listed in the exhibit entitled "Exhibit 1,
Chapter 13-107, Endangered Pl ants of Hawaii” dated
5/ 15/ 97, which is located at the end of this chapter
and i ncorporated by reference;

"Experimental popul ati ons” nmeans any popul ati ons
(including offspring arising solely therefrom
resulting fromoutplanting outside a controlled
envi ronnent ;

"Garden-grown stock"” neans plants and propagul es
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fromcultivated pl ants;

"License" neans witten perm ssion by the
departnent to do a particular act or series of acts
whi ch wi t hout such perm ssion woul d be unauthorized or
prohi bi t ed;

"Native" nmeans endem c and i ndi genous speci es
whi ch arrived and occur naturally in Hawaii w thout the
aid of humans;

"Qut pl anti ng" neans planting and grow ng
t hr eat ened and endangered plants in the wild through
hurman i ntervention

"Plant" nmeans any nenber of the plant kingdom
i ncl udi ng seeds, roots, and other parts thereof;

"Propagul e" neans a living plant part such as a
cutting or a seed that can reproduce a plant;

"Speci es" neans and shall include any subspecies
or |lower taxa of plant(s);

"State" neans the State of Hawaii;

"State | and" neans | ands under the direct control
of the state;

"Take" means to cut, collect, uproot, destroy,
i njure, possess native endangered or threatened species
of plants, or to attenpt to engage in any such conduct;

"Threat ened speci es" neans all species,
subspeci es, or sub-popul ations of plants that have been
officially listed as threatened by the state, including
those taxa listed in the exhibit entitled "Exhibit 2,
Chapter 13-107, Threatened Plants of Hawaii", dated
5/ 15/ 97, which is located at the end of this chapter
and i ncorporated by reference;

"W Il d popul ati ons” neans naturally occurring
popul ations that do not occur as a result of
outplanting. [Eff ] (Auth: HRS §§195D 3,
195D 4, 195D-6) (Inp: HRS §§195D- 3, 195D-4, 195D-6, 50
CFR §§17. 12)

§13-107-3 Prohibited activities. (a) No person
shall or attenpt to take, sell, or offer for sale,
deliver, carry, ship, transport, or export, any native
t hreat ened or endangered plant or parts thereof from
any lands within the State of Hawaii, except as an
aut hori zed representative of the departnent and as
provided for in this chapter.

(b) No person shall outplant any threatened
or endangered speci es on anot her | andowner’s property
wi t hout the perm ssion of the | andowner and obt ai ni ng
the appropriate license fromthe departnent, except as
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provided for in this chapter.

(c) Horticultural activities within a
controlled environnment cannot be used to either
justify or mtigate transplantation, renoval, or
destruction of wild plants or popul ati ons of both
t hreat ened and endangered pl ants.

(d) No person shall sell threatened and
endangered plants unless that plant species has been
approved by the departnent for commercial use. [Eff

] (Auth: HRS §§195D-3, 195D-4, 195D-6) (I np:
HRS §§195D- 3, 195D-4, 195D-6, 50 CFR §§17.12)

§13-107-4 Licenses. (a) Licenses for
col | ecting, possessing, transporting, propagating, and
outpl anting threatened or endangered species of plants
fromw | d popul ati ons may be issued by the board or its
aut hori zed representative for propagation, education,
cultural, or scientific purposes or to enhance the
survival of the species.

(b) Applications for licenses shall be in witing
and cont ai n:

(1) A description of the project, including its
pur pose, |ocation, nethods, and study plan,
and | ength of duration;

(2) Information as to species, location (if
known), and both nunber of plants and pl ant
parts to be coll ected;

(3) The nane, address, and affiliation of the
coll ector(s) or organization sponsoring the
proj ect .

(c) No license may be anmended or otherw se
altered without the witten approval of the board or
its authorized representative.

(d) An annual summary of project activities shal
be submtted to the departnent by the |license hol der by
July 1 of each year for the duration of the |icense
period and shall i ncl ude:

(1) The nanme and address of the |icensee(s);

(2) The scientific and common nanmes of the plants

i nvol ved,;

(3) The dates collection occurred;

(4) The nunber of plants or plant parts
col | ect ed,;

(5) The location(s) of the collection(s);

(6) The status and results of both research
conducted and propagation of collected
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pl ants; and

(7) Any other information required on the

license.

(e) Licenses shall be revocable for due cause and
shal | not be assignabl e unl ess ot herwi se provi ded by
| aw. Any person whose |icense has been revoked shal
not be eligible for another |license until the
expiration of two years fromthe date of revocation

(f) In addition to a license, a Hawaii departnent
of agriculture inspection is required to transport
pl ants between the islands.

(g) Accidental death of plants grown from
cultivated and garden-grown stock under |icenses wll
not be subject to penalty under this chapter, provided
the hol der of the license has exercised due care in the
performance of actions authorized by the license. [Eff

] (Auth: HRS §§195D- 3, 195D-4, 195D 6)
(I'mp: HRS §§195D- 3, 195D 4, 195D-6, 50 CFR §§17.12)

§13-107-5 Transfer of plants by |licensees. (a)
Li cense hol ders may gi ve away, donate, or sel
t hr eat ened and endangered plants derived from garden-
grown stocks only if they conply wwth all requirenents
under this chapter

(b) Licensee(s) are responsible for providing
witten informati on concerning restrictions established
by the departnent and the island of origin with al
pl ants that are given away, donated, or sold.

Li censee(s) are encouraged to provi de educati onal
mat eri al s that enphasize the need to protect wld
popul ati ons.

(c) An annual summary shall be submtted to the
departnent by the license holder by July 1 of each year
for the duration of the license period and shal
i ncl ude:

(I') The nanme and address of the |icensee;

(2) The scientific, common nanme, and nunbers of
the plants given away, donated, or sold
during the past fiscal year. [ Ef f ]
(Auth: HRS §§195D-3, 195D 4, 195D-6) (I np:
HRS §§195D- 3, 195D 4, 195D-6, 50 CFR §§17.12)

§13-107-6 Commerci al -use plant species. (a)
Al l threatened and endangered plant species from
garden-grown stock can be used commercially. Petitions
to exclude certain threatened and endangered pl ant
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speci es from being used comercially nmust be submtted
in witing to the departnent.

(b) The petition will be referred to a
comm ttee conposed of a m ninum of five nenbers who are
know edgeabl e of the biological conditions required to
grow t hreat ened and endangered plants, which shal
i nclude at | east one nursery association
representative, one fromthe native Hawaiian community
know edgeable in traditional arts and religious
practices, and one citizen at |arge know edgeable in
the cultivation and use of native plants. The
commttee shall eval uate, based upon the best know edge
avai | abl e, whether commercial use of a plant species
wi || endanger w |l d popul ations of that or any other
native plant species, and wll nake recommendations to
the departnent, which will approve or deny these
petitions.

(c) The petitioner will be responsible for
obtaining the information needed by the commttee to
make a recommendation as to the status of a plant
speci es.

(d) The commttee will review comercial -use
pl ant species two years after the initial
recommendati on, nmake a second recomendation five years
after the initial recommendation and every two years
thereafter to recomrend conti nui ng, denying, or
excl udi ng pl ant species fromcomercial use based upon
chapter 195D, HRS, protection of the wild popul ations,
enf orcenent issues, and enhancenent of the plant
species. The conmttee may, however, review any plant
speci es at anytine.

(e) Commercial-use plants may only be sold
i f acconpanied by a tag provided by the departnent.
Each plant nust have a tag which will be sold to
| icensees at cost and to commercial vendors with a

§13-107-7

surcharge to cover adm nistrative expenses. The tag
will indicate to the departnent, the vendor, and the
buyer that the plant is from garden-grown stock and not
froma w ld popul ation.

(f) Accidental death of plants sold with a tag
wi |l not be subject to penalty under this chapter.
[ Ef f ] (Auth: HRS §§195D 3, 195D 4,
195D-6) (Inp: HRS §§195D- 3, 195D-4, 195D-6, 50 CFR
§§17. 12)
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§13-107-7 Conpliance wwth laws. All persons
applying for licenses under this chapter shall conply
with all federal, state, and county |aws, rules, and
required permts or licenses. [Eff ]
(Auth: HRS §§195D-3, 195D-4, 195D-6) (lnmp: HRS
§§195D- 8, 195D 9)

§13-107-8 Penalty. Any person violating any part
of this chapter shall be penalized as provided by | aw
[ Ef f ] (Auth: HRS §§195D 3, 195D 4,
195D-6) (Inp: HRS §§195D 8, 195D 9)

§13-107-9 Exenption. (a) Person(s) who possessed
plants or plant parts prior to their listing
as threatened or endangered may voluntarily submt the
foll ow ng docunentation to the division of forestry and
wildlife:

(1) The species' scientific and common nane;

(2) The location and nunber of plants; and

(3) Where the plants were obtained, if known.

(b) Upon receiving this docunentation, the
departnment wll send the possessor appropriate
notification of exenption.

(c) Plants or their offspring from experi nental
popul ati ons established after their listing as
t hreat ened and/ or endangered are exenpt fromthe
requi renents of this chapter.

(d) Accidental death of exenpted plants will not
be subject to penalty under this chapter. [Eff

] (Auth: HRS §§195D 3, 195D-4, 195D-6) (I np:
HRS §§195D- 3, 195D 4, 195D 6)

§13-107-10 Severability. These rules are declared
to be severable and if any portion or the application
thereof to any person or property is held invalid for
any reason, the validity of the remainder of these
rules or the application of the remainder to other
persons or property shall not be affected.” [Eff

] (Auth: HRS §§183D-2, 183D 3) (I np: HRS
§§183D- 2, 183D 3)

2. The adoption of chapter 13-107, Hawai i
Adm nistrative Rules, shall take effect ten days after
filing wth the office of the Lieutenant Governor.
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| certify that the foregoing are copies of the
rules drafted in the Ranseyer format, pursuant to the
requi renents of section 91-4.1, Hawaii Revi sed
Statutes, which were adopted on , and
filed with the Ofice of the Lieutenant Governor.

Chai r person, Departnent of
Land and Natural Resources

APPROVED AS TO FORM

Deputy Attorney Ceneral
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